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United States Court of Appeals for the 
District of Columbia 


A. In the District Court of the United States 

For the District of Columbia 
No. S983G At Law 
In the Matter of the Application of 
Philip \Y. Lowly, Petitioner, 

For a Writ of Mandamus 
against 

IIaliiy II. Woodlixo, Secretary of War, Defendant. 

United Stalls of America, 

District of Columbia, ss • 

BF IT REMEMBERED, That in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papei\s were 
filed and proceedings had, in the above-entitled 
cause, to wit:— 

1 Petition 

Filed February 4 1938 

In the District Court of tin* United States 
For the District of Columbia 
Law No. 89836 

In the Matter of the Application of 

Philip W. Lowly, 819 Madison Avenue, City of New York, 
State of New York, petit inner, 

For a Writ of Mandamus 
against 

IIally II. Woodlino, Secretary of War, Itrfmdant. 

To the 11 ouo ruble, the .Judge* of Said < 'ourt : 

The petition of Philip W. Lowry respectfully shows: 

That he is the petitioner in the above entitled cause and 
is a citizen of the l nited States of America and a resident 




i*h 11.ii* w. i.ownv v>. 11 a i:i:v n. woornuxo. 


of tin* State of New York, residing at Xo. 819 Madison Ave¬ 
nue, City and State of Xew York. 

That he was horn on November 28, 1893, at Erie, Penn¬ 
sylvania, in the United States. 

1 hat the defendant. Harry II. Woodring, is Secretary of 
War in the Government of the United States of America 
and has Ids office of administration in the City of Washing¬ 
ton, in tlie District of Columbia, within the jurisdiction of 
this Court. 

That from civil life and upon examinations previously 
held under the direction of the Secretary of War, on or 
about November 11, 1917, petitioner was commissioned 
Provisional Second Lieutenant of Infantry in the United 
States Regular Army, and held, and served in the military 
forces of the United States under, said commission until 
April 11, 1918, upon which date he was commissioned 
2 provisional First Lieutenant of Infantry in the Reg¬ 
ular Army as aforesaid, and held, and served in the 
military forces of the United States under, said commission 
until August 12, 1919, upon which date petitioner resigned 
his said commission of Provisional First Lieutenant, which 
resignation, on said date, was accepted by the President of 
the United States of America. 

That during said period, November 11, 1917, to August 
12, 1919, and under said commissions, petitioner actively 
served with the military forces of the United States, in the 
Forty-Ninth United States Infantry Regiment, and on over¬ 
seas service with the American Expeditionary Forces in 
France from on or about Julv 23, 1918, to on or about Julv 
5, 1919. 

That in accordance with the provisions of the World 
War Veterans* Adjusted Compensation Act, being the Act 
of Congress of May 19, 1924, Chapter 137, 43 Statutes 121, 
and amendments thereto, petitioner, on or about May 9, 
1925, made to and filed with the Secretary of War, due ap¬ 
plication for adjusted compensation, based upon his said 
service in the Army of the United States, and that said ap¬ 
plication was received by the Secretary of War and assigned 
number 3,554,311. 

That on or about June 8,1925, the Secretary of War, con¬ 
trary to, and in violation of, said World War Veterans’ 
Adjusted Compensation Act, the laws of the United States 
and of the United States Constitution, disallowed peti- 


PHILIP W. LOWIIY VS. HARRY 11 . WOOIUUNO. ., 

tioncr's said application and the benefits to which petitioner 
was entitled as a veteran within the definition and mean¬ 
ing of said World War Veterans’ Adjusted Compensation 
Act; and the Secretary of War has ever since failed and 
refused to allow to petitioner, as such veteran, the benefits 
to which he is entitled under and by virtue of said World 
War Veterans’ Adjusted Compensation Act and the ad¬ 
justed compensation to which he is entitled thereunder. 

That since said date, August 12, 131b, petitioner 
5 has not held, and does not now hold, any commission, 
permanent or provisional in any branch of the mili¬ 
tary forces of the United States, and he has never other¬ 
wise been, and is not now, a person to whom allowances un¬ 
der the World War Veterans’ Adjusted Compensation Act, 
shall not be made, as provided in Section 202 of Chapter 
157 of said Act of Mav 19, 1024, 43 Statutes, 122. 

That your petitioner is informed and believes that there 
are 4,OHS American citizens who received and held during 
the World War, such provisional commissions in the Regu¬ 
lar Armv of the United States, and that to none of them 
has been granted any of the benefits or adjusted compensa¬ 
tion provided in the World War Veterans’ Adjusted Com¬ 
pensation Act. 

WHEREFORE, your petitioner prays: 

1. That a writ of mandamus be issued, directed to the 
said Secretary of War, requiring him, in accordance with 
the provisions of the World War Veterans’ Adjusted Com¬ 
pensation Act, to transmit to the Director of the United 
States Veterans’ Bureau a certificate setting forth: 

(a) That a valid application has been received from your 
petitioner. 

(b) That your petitioner is a veteran. 

(c) The date and place of petitioner’s birth. 

(d) The amount of petitioner’s adjusted service credit. 

2. That a writ of mandamus be issued to the Secretary 
of War, directing him to certify, pursuant to the World 
War Veterans’ Adjusted Compensation Act, to the Direc¬ 
tor of the United States Veterans’ Bureau and issue to 

your petitioner an adjusted service certificate in the 
proper amount, as provided in said Act. 


4 


4 
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3. For the costs of this proceeding 1 and for such other and 
further relief as in the premises may be just. 


PHILIP W. LOWRY 

Petit loner. 


State of Xew York, 

County of New York, ss: 


Phi lip W. Lowry, being duly sworn, deposes and says: 

That he is the petitioner in the above entitled cause; that 
lie has read the foregoing petition and knows the contents 
thereof; that the same is true to his own knowledge except 
as to the matters therein stated to be alleged on informa¬ 
tion and belief, and that as to those matters he believes it 
to be true. 

PHILIP W. LOWRY 

Sworn to before me this 3rd day of February, 1938. 


(Seal) 


P> FAT PICK M. HAXXOX 

Notary Public. Queens Co. N. Y. 


My Commission expires March 30, 1939. 


Ilulc In Show Cause 


Filed Februa rv 4 1938 


On reading and tiling the sworn petition of Philip W. 
Lowry, the petitioner herein, and upon due consideration 
thereof, and on motion of said petitioner, it is 

ORDKRKJ) by the District Court of the United States 
for the District of Columbia this 4th day of February, 
193s, upon the said petition, that Harry II. Woodring, Sec¬ 
retary of War. defendant in the above entitled case 
show cause, if any. oh or before the 34th day of 
February, 193S, why a Writ of Mandamus should 
not issue as prayed in said petition. Provided a copy of 
the said petition and of this Order be served upon the said 
Harry 11. Woodring. Secretary of War, on or before the 
10th day of February, 193s. 


•JFXXIXOS PAILFY 
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Marshell’s Return 

Served a copy of the above rule and petition on the above 
named Ilenrv AY. Woodrinj? Secretary of War PERSON¬ 
ALLY 2/7/38 .JOHN B. COLPOYS, U. S. Marshal in and 
for the Dist. of Columbia By Geo E Killeen Deputy U. S. 
Marshal K 

Return to Rule to Show Couse and Answer to Petition 

Filed February 24 1938 

# * * 

Conies now Harry II. Woodrini* - , Secretary of War of 
the United States, sued herein in his official capacity as 
such Secretary, and as and for a return to the rule to show 
cause herein issued and as and for an answer to the peti¬ 
tion herein filed, answers and says: 

Tie admits the allegations contained in unnumbered para¬ 
graphs one to ei"ht inclusive, except the allegation in para¬ 
graph five as to the be^innin^ period of petitioner's over¬ 
seas service which he avers was July 2b, 1918 and not 
.July 23, 1918; and excepting also the allegation in para¬ 
graph seven of the date of the disallowance by the Secre¬ 
tary of War of petitioner's application, which defendant 
alleges was June 1, 192") and not June 8, 1925. 

Defendant respectfully submits that the allegations of 
paragraph nine are immaterial and have no bearing upon 
the alleged riuht of petitioner to relief in this case; 
b that petitioner has no status to present or submit, 
in a proceeding its mandamus, any claims other than 
his own. 

Further answering. the defendant avers that the rejec¬ 
tion or disallowance by the then Secretary of War, of pe¬ 
titioner's application for adjusted compensation was 
proper and warranted under and by virtue of the provi¬ 
sions of Subsection (b) of Section 2<>2 of the World War 
Adjusted Compensation Act of May 19. 1924, 43, Stat. 122, 
38 1*. S. (\ b()2, since it appears from the allegations of the 
petition herein that petitioner came squarely within the 
purview of said Subsection, because during the entire period 
of service for which petitioner claims adjusted service 
credit he was a provisional second lieutenant or a provi- 
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sional first lieutenant and, by the terms of the said Act, 
he was not entitled to adjusted service credit. 

Defendant further avers that the action taken of which 
petitioner complains was taken by the Secretary of War 
in the discharge of duties imposed upon him by congres¬ 
sional enactment : that in the discharge of such duties he 
was called upon to construe the statute here involved, that 
that duty required tin* exercise of judgment and discretion 
and that the action resulting from the exercise of such 
judu'inent and discretion can not be reviewed in a proceed¬ 
ing in mandamus. 

For a further answer and defense, defendant avers that 
the petitioner is guilty of laches since it appears from the 
bill of complaint that his application for adjusted compen¬ 
sation was rejected by the then Secretary of War “on or 
about June S, 1D2.V', and more than twelve years elapsed 
before the filing; of the petition in this case. 

Wherefore having made full answer and return, defen¬ 
dant prays that the rule to show cause herein issued be 
discharged and that the petition herein filed be dis- 

7 missed. 

IIARRY H WOODRIXG 

Sccrctanj of War 

DAVID A. PIXF 

Act'mtj Citilrt] Sfafrs Altaian-)). 

II. Ti. FX I) HR WOOD 

Assistant Unitrtl States Aftontc/j. 

District of Columbia, ns: 

Ilarry II. Woodrinu 1 . beinir first duly sworn deposes and 
says that he is Secretary of War and as such named de¬ 
fendant in the above entitled case: that he has read the 
above return and answer subscribed to by him and verily 
believes the statements therein contained to be true. 

HARRY II. WOODRIXG 

Subscribed and sworn to before me this ‘24th day of Feb¬ 
ruary, 1DJS. 


(Seal) 


FRAXK M. IIOADLFY 

Satar/) Public. I). ('. 
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Plea and Traverse. 
Filed March 2 1938 


The petitioner above named, for his plea and traverse 
of the material averments of the answer herein, says: 

lie admits that his overseas service commenced on July 
l2(i, 1918; and Ik* does not deny that the date of the first dis¬ 
allowance* by the Secretary of War of his application for 
adjusted compensation was June 1, 1923, but avers that 
June 8, 1923 was the date of petitioner's first notice of such 
disallowance. 

He denies that he is presenting, or submitting, in 
8 this proceeding, any claims other than his own, and 
alleges that the allegation in the 9th paragraph of 
his petition is material to show that petitioner belonged to 
an entire class of former officers, provisionally commis¬ 
sioned in tin* army of the Tinted States, who served in the 
World War, to whom adjusted compensation has been de¬ 
nied. and that it is material to inform the Tourt that said 
class of officers is substantial in number. 

lie denies that the rejection, or disallowance, by the Sec¬ 
retary of War, of his application, was proper and war¬ 
ranted, under and by virtue of the provisions of Sub-sec- 
lion (1 >) of Section 2<>2 of the World War Adjusted Com- 
pensat ion Act of May 19, 1924 (43 Stat. 122, 38 T. S. C. 
(J02), and denies that he comes, or ever came, within the 
purview of said Sub-section because, as appears from his 
petition and is not denied by tin* answer, on the effective 
date of the World War Adjusted Compensation Act, May 
19, 1P24. lie was not. in the words, sense and mean'mi*’ of 
Sub-section (b) of Section 202. an individual holding a 
provisional commission in the military forces; and further 
denies that lie was within any other exceptions, or classes 
excepted, under the terms of the Act from allowance of 
adjusted service credit provided by the Act; and hi* further 
denies the alienation in the answer, that because he held 
such provisional commission prior to the effective date of 
the World War Adjusted Compensation Act, he was, by 
1 lie terms of said Act, not entitled to adjusted service credit: 
and further, because, as appears from his said petition and 
not denied by the answer herein, petitioner was, at the time 
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of his application, has been at all times since, and is now, 
a veteran, as that term is defined in Sub-section (a) of 
Section 2 of the \\ orld War Adjusted Compensation Act 
(43 Stat. 121), and was not at any of said times holding a 
provisional commission. 

9 He denies that the duty was imposed by Congres¬ 
sional enactment upon the Seeretarv of War to dis- 

allow petitioner's application for adjusted compensation, 
and he denies that the Secretary of War had judgment and 
discretion to construe the plain meaning of Sub-section (b) 
of Section 202 of the World War Adjusted Compensation 
Act, so as to determine that petitioner, on May 19, 1924, 
and thereafter, was still holding a provisional commission 
in the military forces, which, as appears from his petition 
and not denied in the answer, he resigned August 12, 1919, 
on which date said resignation was accepted by the Presi¬ 
dent of the United States; and petitioner avers that his 
petition for Writ of Mandamus is, in all respects, the 
proper, legal and required proceeding to obtain the relief 
to which he is entitled, because, under the provisions of the 
World War Adjusted Compensation Act, ministerial acts 
arc required of the Secretary of War to determine the 
amount of the adjusted service credit to be allowed peti¬ 
tioner as adjusted compensation. 

He denies that he is guilty of laches and alleges that after 
rejection of his first application, in June, 1925, changes in 
the administration of the Government of the United States 
and of the War Department occurred, following which pe¬ 
titioner renewed his application to the Secretary of War 
under date of Nov. 28, 1934, which, in turn, was disallowed 
by the then Secretary of War under date of December 4, 
1934; that petitioner again renewed his said application 
under date oi January 22, 1936, receiving further rejection 
under date of February 26, 1936; and petitioner further 
avers that he has allowed the intervening time to elapse 
without bringing suit, because of his hope that, with changes 
of administration in the War Department, allowances of 
adjusted compensation would finally be made to former 
provisional officers and that petitioner has finally 

10 brought this proceeding because his said hope has 
not been fulfilled; petitioner further avers that since, 

under the World War Adjusted Compensation Act, until 
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amended in 1936, the adjusted service certificates were not 
payable for twenty (20) years, and since under chapter 32, 
section 3 (49 Stat. 1100) of the amendment of January 27, 

1936 no limitation of time is imposed upon the veteran in 
which to make application for an adjusted service certifi¬ 
cate, and since no limitation of time has been provided there¬ 
in within which to bring suit to obtain the adjusted service 
credit and certificates, petitioner’s reluctance and delay in 
commencing this proceeding do not constitute laches. 

Wherefore, petitioner prays for a writ of mandamus as 
in his said petition prayed for and that the answer of the 
defendant be dismissed. 

PHILIP W. LOWRY 

Petitioner. 

State of New York 

Count i/ of New York, ss: 

Philip W. Lowry, being duly sworn, deposes and says: 

That he is the petitioner in the above entitled cause; that 
he has read the foregoing plea and traverse and knows the 
contents thereof; that the same is true to his own knowl¬ 
edge except as to the matters therein stated to be alleged 
on information and belief, and that as to those matters he 
believes it to be true. 

PHILIP W. LOWRY 

I 

Sworn to before me this 1st day of March, 1938. 

BEATRICE M. HANNON j 
Notary Public, Queens Co. N. Y. 

My Commission expires March 30, 1939 

11 State of New York, 

County of New York, ss: 

Philip W. Lowry, being duly sworn, says: 

That he is the petitioner in the within entitled proceed¬ 
ing; that on the 1st day of March, 1938 at 10:30 o’clock 
A.M. he served the annexed Plea and Traverse in this pro- 1 
ceeding upon David A. Pine, Esq., Acting U. S. Attorney, 
and H. L. Underwood, Esq., Assistant U. S. Attorney, at¬ 
torneys for the defendant, Harry H. Woodring, Secretary j 
of War, by depositing a true copy thereof in a postoffice 
regularly maintained by the Government of the United 
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States at 165 Broadway, Borough of Manhattan, City of 
New \ork, in a securely closed wrapper with the postage 
thereon prepaid, addressed to said attorneys at their office 
at the Court House of the U. S’. District Court for the Dis¬ 
trict of Columbia, Washington, D. C., that being the address 
designated by them in the last papers served and filed by 
them herein. 

PHILIP W. LOWRY 

Sworn to before me this 
1st day of March, 1938. 

BEATRICE M. HANNON. 

Notary Public, Queens Co. N. Y. 

My Commission expires March 30, 1939 


Demurrer to Plea and Traverse 
Filed March 8 1938 

* # • 

Comes now the defendant in the above entitled cause and 
says that the petitioner’s “plea and traverse” herein filed 
is bad in substance. 

DAVID A. PINE 
Acting United States Attorney 

HARRY L. UNDERWOOD 

Assistant United States Attorney 
Attorneys for defendant. 

12 Points to be urged in support of the demurrer: 

1. The demurrer searches the entire record. 

2. The petitioner is not entitled to the benefits of the 
World War Adjusted Compensation Act, but is expressly 
excluded therefrom since he held pixyvisional commissions 
in the army. 

3. The action of the Secretary of War in disallowing pe¬ 
titioner’s application was the result of the exercise of judg¬ 
ment and discretion in a matter committed to him by the 
Congress and is therefore not reviewable in a proceedling 
in mandamus. 
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District Court of the United States for the District of 

Columbia 

Wednesday, April 27, 1938. 

Session resumed pursuant to adjournment, Hon. JEN¬ 
NINGS BAILEY, Justice, presiding. 

# # # 

Upon consideration of the demurrer filed herein, to peti¬ 
tioner’s plea and traverse, it is ordered that said demurrer 
be, and the same is hereby sustained. 

Wherefore, it is considered that petitioner take nothing 
by this action, that respondent go hence without day, be 
for nothing held and recover of petitioner his costs of de¬ 
fense to be taxed by the clerk and have execution thereof. 

From the foregoing judgment the petitioner, in proper 
person, in open Court, notes an appeal to the United States 
Court of Appeals for the District of Columbia; whereupon, 
an undertaking to act as a cost bond is hereby fixed in the 
sum of One Hundred Dollars ($100.00) with leave to de¬ 
posit Fifty Dollars ($50.00) cash with the clerk in lieu 
thereof. 


13 Memorandum 

May 17—1938. 

Undertaking on Appeal ($100.00) approved and filed. 


Assignment of Errors 
Filed May 19 1938 

• * * * 

Now comes the petitioner-appellant in the above entitled 
cause and files the following assignment of errors, upon 
which he will rely in the prosecution of the appeal in the 
above entitled cause: 

1. The Court erred in sustaining the defendant’s demur¬ 
rer to the petitioner’s plea and traverse herein, and in en¬ 
tering judgment thereon for the defendant. 

2. The Court erred in construing the word “holding”, 
appearing in Subdivision b of Section 202 of the World War 
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Adjusted Compensation Act of May 19, 1924, chapter 157 
(38 United States Code, 602) to mean “held during the pe¬ 
riod of the World War.” 

3. The Court erred in deciding that there were no pro¬ 
visional officers or officers holding provisional commissions 
in the military service of the United States on May 19, 
1924, the effective date of the World War Adjusted Com¬ 
pensation Act. 

4. The Court erred in failing to find that petitioner was 
not an individual holding a provisional commission in the 
Military Forces of the United States on May 19, 1924, the 
effective date of the World War Adjusted Compensation 
Act. 

5. The Court erred in failing to find that of the 4,968 
appointments as provisional officers in the Military Ser¬ 
vice of the United States, existing at the close of the World 
War, there were approximately 1,500 provisional officers 

still in the service on March 24, 1938. 

14 6. The Court erred in failing to receive upon the 

oral argument of this cause, on April 27, 1938, the 
statements made by Lieutenant-Colonel F. Granville Mun¬ 
son, U.S.A., at a hearing in Washington, D. C., of the Com¬ 
mittee on Military Affairs of the United States Senate that 
“there are probably around 1,500 provisional officers still 
in the service,” on March 24, 1938. 

7. The Court erred in refusing to grant the writ of man¬ 
damus as prayed for in the petition herein. 

8. The Court erred in refusing to grant the following 
prayers and each of them, offered by the petitioner: 

1. That a writ of mandamus be issued, directed to the 
said Secretary of War, requiring him, in accordance with 
the provisions of the World War Veterans’ Adjusted Com¬ 
pensation Act, to transmit to the Director of the United 
States Veterans’ Bureau, a certificate setting forth: 

(a) That a valid application has been received from your 
petitioner. 

(b) That your petitioner is a veteran. 

(c) The date and place of petitioner’s birth. 

(d) The amount of petitioner’s adjusted service credit. 

2. That a writ of mandamus be issued to the Secretary 
of War, directing him to certify, pursuant to the World 
War Veterans’ Adjusted Compensation Act, to the Direc- 
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tor of the United States Veterans’ Bureau and issue to your 
petitioner an adjusted service certificate in the proper 
amount, as provided in said Act. 

Wherefore the petitioner prays that the judgment of the 
United States District Court for the District of Co- 
15 lumbia be reversed by the United States Court of 
Appeals of the District of Columbia and that the 
said District Court be directed to enter judgment granting 
the writ of mandamus, as prayed for in the petition herein. 
Dated, May 18, 1938. 

Yours, etc., 

PHILIP W. LOWRY, 
Petitioner and attorney pro se 


Designation of Record 
Filed May 19 1938 

* * * 

Sirs: 

Please Take Notice that the appellant designates the fol¬ 
lowing for preparation of the record on appeal in this 
cause: 

1. Rule to show cause why writ of mandamus should not 
issue. 

2. Petition for writ of mandamus. 

3. Return to rule to show cause and answer to petition. 

4. Plea and traverse of the answer. 

5. Demurrer to plea and traverse. 

6. Order and judgment sustaining demurrer. 

7. Note of appeal made in open court on April 27, 1938. 

8. Assignment of errors. 

Dated: May 18, 1938. 

Yours etc., 

PHILIP W. LOWRY, 

Petitioner and Attorney pro se 
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To: 

CHARLES E. STEWART, ESQ., 

Clerk of the District Court of the United States 
For the District of Columbia 

16 DAVID A. PINE, ESQ., 

United States Attorney , and 

HARRY L. UNDERWOOD, ESQ., 

Assistant United States Attorney, 
Washington, D. C. 


17 District Court of the United States 

For the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia hereby certify 
the foregoing pages numbered from 1 to 16, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 89836 at Law, wherein 
Philip W. Lowry is Petitioner and Harry H. Woodring, 
Secretary of War, is Defendant, as the same remains upon 
the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name 
and affix the seal of said Court, at the City of Washington, 
in said District, this 8th day of July, 1938. 

C. E. STEWART, 

(Seal) Clerk. 

Endorsed on Cover: No. 7112. Philip W. Lowry, Appel¬ 
lant, vs. Harry H. Woodring, Secretary of War. United 
States Court of Appeals for the District of Columbia Filed 
Jul 16 1938 Joseph W. Stewart, Clerk. 
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liniteli States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. 

April Term 1938. 

No. 7112. 

Special Calendar. 

-4.- 

Philip W. Lowry, 

A pprUaut . 
vs. 

Harry H. Woodring, Secretary of War. 

-4- 

BRIEF FOR APPELLANT . 

I. 

Statement of the Case. 

This is an appeal from an order of the District 
Court of the United States for the District of 
Columbia, sustaining a demurrer to appellant's 
petition for a writ of mandamus, that a bonus 
certificate be issued to appellant as a veteran 
of the World War. 

Appellant, having filed his petition in the Dis¬ 
trict Court, the Court issued its rule to show 
cause whv a writ of mandamus should not issue 
(Rec., pp. 1, 4). Appellee (Secretary of War) 
having filed a return to the rule and an answer 
to the petition, appellant filed a plea and tra- 




verse thereto, following which appellee filed his 
demurrer (Rec., pp. 5-10). These pleadings show 
the following undisputed facts: 

That appellant, a native and citizen of the 
United States, by examination held under the di¬ 
rection of the Secretary of War, was commis¬ 
sioned from civil life on or about November 11, 
1917, provisional Second Lieutenant of Infantry 
in the United States Regular Army, and there¬ 
after and on April 11, 1918, was commissioned 
provisional First Lieutenant of Infantry in the 
Regular Army, serving thereunder in the mili¬ 
tary forces of the United States; that in the 
course of such service, appellant was attached 
to the 49th Infantry Regiment and served over¬ 
seas with the American Expeditionary Forces 
in France from about July 26, 1918 to July 5, 
1919; that on August 12, 1919, appellant resigned 
his commission, which resignation was, on said 
date, accepted by the President; and that since 
August 12, 1919, appellant has not held, and 
does not now hold, any commission in any branch 
of the military forces of the United States (Rec, 

p. 2). 

That, pursuant to the provisions of the World 
War Adjusted Compensation Act of May 19, 
1924, c. 157, 43 Stat. 121, appellant, as a veteran, 
filed with the Secretary of War application for 
adjusted compensation on May 9, 1925, which 
application was assigned number 3,554,311, but 
that on June 8, 1925, appellant received a notice 
that his application was disallowed; that there¬ 
after appellant renewed his application on No¬ 
vember 28, 1934, which was disallowed under 
date of December 4, 1934, and again renewed his 
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application January 22, 1936, which was again 
disallowed under date of February 26, 1930 
(Rec., pp. 2, 3, 8). 

That the sole ground for the disallowance was 
that appellant had held for the period of his 
military service, a “provisional commission”, 
and was therefore one of the persons to whom 
allowances shall not be made within Section 
202 (b) of Chapter 157 of the World War Ad¬ 
justed Compensation Act, 43 Stat. 122 (Rec., 
]>. 5). 

II. 

Questions of Law Raised by the Demurrer. 

There are no disputed facts in this case, and 
the questions raised by the demurrer are simply 
questions of law. 

The demurrer filed by the appellee is based 
upon three points: (1) That the demurrer 
searches the entire record. (2) That appellant 
is not entitled to, and is expressly excluded from 
the bonus, since he held a provisional commis¬ 
sion during the period of the World War. (3) 
That the disallowance of the bonus by the Sec¬ 
retary of War, being in the exercise of judgment 
and discretion, is not reviewable by a mandamus 
proceeding (Rec., p. 10). 

III. 

Errors Relied Upon—Questions to be Decided. 

All of the errors assigned (Rec., pp. 11-13) 
are relied upon, but, although separately stated 
and numbered, they are, in substance, as fol¬ 
lows : 
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That upon all of the facts and circumstances 
the Court misconstrued the exclusorv provisions 
of the World War Adjusted Compensation Act 
by applying the same to appellant and refusing 
to grant the writ of mandamus prayed for. 

The principal questions to be decided are: 

1. Was appellant holding a provisional 
commission within the meaning of the ex- 
clusory provision of the World War Ad¬ 
justed Compensation Act? 

2. Was not the disallowance of the bonus 
by the Secretary of War a purely ministe¬ 
rial act, in regard to which no discretion 
was committed to him? 

IV. 

Argument—Points. 

FIRST POINT. 

Appellant was not holding a provisional 
commission within the meaning of the ex- 
clusory provision of the World War Adjusted 
Compensation Act. 

The World War Adjusted Compensation Act 
(43 Stat. 121, et seq.) was passed and became 
effective on May 19, 1924. By the terms of said 
Act, a veteran was entitled to receive a certain 
benefit, termed adjusted service credit, famil¬ 
iarly known as the “bonus”; and the term 
“veteran” was defined as “any individual a mem¬ 
ber of the military or naval forces of the United 
States, at any time after April 5, 1917, and be- 







fore November 12, 1918”, excluding those dis¬ 
honorably discharged, conscientious objectors 
and aliens discharged on account of alienage 
(See 43 Stat. 121 (a) and 43 Stat. 123 (a)). 

Appellant was a veteran. He was not dis¬ 
honorably discharged or discharged on account 
of alienage, and he was not a conscientious ob¬ 
jector. The provision of the World War Ad¬ 
justed Compensation Act, which the Secretary 
of War asserts excludes appellant from the 
bonus, reads as follows (Sec. 202 (b) World War 
Adjusted Compensation Act May 19, 1924; 43 
Stat. 122; 38 IT. S. C. 602): 

“Persons to whom allowances shall not be 
made. In computing the adjusted service 

credit no allowance shall be made to— 

• ••••••• 

(b) Any individual holding a permanent 
or provisional commission, or permanent or 
acting warrant in any branch of the military 
or naval forces * * 

Within five weeks after his return from France 
on July 5, 1919, appellant’s resignation of his 
provisional commission was accepted by the* 
President of the United States (August 12, 1919) 
(Rec., p. 2); and therefore, appellant was not, 
on May 19, 1924, the effective date of the World 
War Adjusted Compensation Act, holding a pro¬ 
visional commission in any branch of the military 
or naval forces. 

It will be noted that Congress used the present 
participle “holding”, i. e., holding a provisional 
commission when the Act was passed, May 19, 
1924. If Congress had intended to exclude 
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those who, during the war years, held a provi¬ 
sional commission, it is proper to assume that 
Congress would have, because it could have, used 
the past tense “held”. 

There were 4,968 individuals who held provi¬ 
sional commissions in the military forces during 
the \var years (Rec., p. 3). Of these, 1500 were 
still in the service as late as March 24, 1938 
(Rec., p. 12; Hearing before Committee on Mili¬ 
tary Affairs, U. S. Senate, 75th Cong., p. 31, 
U. S. Gov. Printing Office, Wash. D. C. Mar. 24, 
1938). It was only these 1500 provisional offi¬ 
cers, whom Congress, in Sec. 202 (b) of the 
Act, was excluding from the bonus, because, not 
having given up their provisional commissions on 
the effective date of the Act, they were still 
“holding” their commissions within the express 
wording of the Act. This fact, and its signifi¬ 
cance, were presented to the District Court and 
the Court erred in failing to find the fact and 
to apply the statute in accordance with it (Rec., 
p. 12; Errors 5 and 6). 

The administrative construction of the exclu- 
sorv provision of the statute, which the District 
Court adopted, was thus plainly in conflict with 
the express wording of the statute, in which 
there was no ambiguity and no uncertainty. The 
Court erred, then, in giving any weight to that, 
administrative construction. 

Alaska Steamship Co. v. United States, 
290 U. S. 256; 54 S. Ct. 159; 78 L. 
ed. 302. 

The rule that where a statute contains no ambi¬ 
guity, it must be taken literally and given effect 



7 


according to its language, is a sound one and is 
not to he put aside. 

TTelverhig v. N. Y. Trust Co., 202 Y. S. 

455; 54 S. Ct. 806; 78 L. ed. 1361. 

Since Congress did not expressly exclude those 
veterans who, during the War, held provisional 
commissions, but were no longer holding such 
commissions, when Congress passed the Bonus 
Act in 1024, and since, at that time, 1500 of those 
veterans had chosen not to give up their provi¬ 
sional commissions, it is obvious that the intent 
of Congress was to exclude only those provisional 
officers who chose to remain in the military 
service after the Armistice, and continued so to 
do at the time of the passage of the Act in 
1924. 

This intent is further evidenced bv another 
exclusory provision appearing in Sec. 202 of the 
Act. Congress expressly excluded any indi¬ 
vidual entering the military or naval forces 
after the date of the Armistice (World War Ad¬ 
justed Compensation Act, Sec. 202 (d)). Only 
the military or naval officers who should be ex¬ 
cluded from the bonus, then, were those who 
showed that they entered the service, not simply 
to serve their country in the World War, but 
to create or continue for themselves professional 
military or naval careers, irrespective of the 
War, by entering or remaining in the Army or 
Xavv long after the War was over. 

The erroneous administrative construction of 
the Adjusted Compensation Act excluding from 
the bonus all veterans, who once held provi¬ 
sional commissions during the World War, but 
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who were no longer in the service on the effec¬ 
tive date of the Act, Congress has twice at¬ 
tempted to correct by amending sub-section b of 
Sec. 202. Both amendatory statutes were vetoed 
by the President. The second veto message of 
the President, dated August 26, 1937, is as 
follows: 

I have withheld approval of S. 1040, An 
Act placing provisional officers of the 
World War in the same status with emer¬ 
gency officers of the World War and ex¬ 
tending to them the same benefits and priv¬ 
ileges as are now or may hereafter be pro¬ 
vided by law, orders, and regulations for 
said emergency officers, and for other pur¬ 
poses, for the following reasons: 

This bill reads as follows: 

“That all persons who served as provi¬ 
sional officers in the Army, Xavv, or Ma¬ 
rine Corps of the United States during 
the World War, or who were appointed 
to commissioned or warrant grades or 
ranks in the Navy from civil life, or 
who entered the Navy from civil life 
and who were promoted to commissioned 
or warrant grades or ranks subsequent 
to April 6, 1917, and were honorably 
separated from such service prior to 
December 31, 1921, are hereby placed 
in the same status with all persons who 
served as emergency officers in the Army, 
Navy, or Marine Corps of the United 
States during the World War and extend¬ 
ed the same benefits and privileges as 
are now or may hereafter be provided by 
law, orders, and regulations for said emer- 





9 


gencv officers: Provided, That applica¬ 
tion under this Act for benefits and priv¬ 
ileges must be made within one year after 
the passage of this Act: And provided 
further, That the provisions of this Act 
shall not be extended to those provisional 
officers retired under Regular Army re¬ 
tirement law. 

See. 2. That all Acts and parts of Acts 
in conflict with or inconsistent with the 
provisions of this Act are hereby re¬ 
pealed.” 

The principal result of this bill, if ap¬ 
proved, would be that it would, in effect, 
amend Section 202 (b) of the World War 
Adjusted Compensation Act, as amended, 
which reads as follows: 

“In computing the adjusted service 
credit no allowance shall be made to * * # 

(b) Any individual holding a permanent 
or provisional commission or permanent 
or acting warrant in any branch of the 
military or naval forces, or (while holding 
such commission or warrant) serving un¬ 
der a temporary commission in a higher 
grade, in each case for the period of ser¬ 
vice under such commission or warrant 
or in such higher grade after the accrual 
of the right to pay thereunder. This sub¬ 
division shall not apply to any noncom¬ 
missioned officer: * * 

During the closing days of the 74th Con¬ 
gress, the Congress passed S. 3257 to change 
the last sentence of said Section 202 (b), 
quoted above, to read as follows: 

“This subdivision shall not apply to any 
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noncommissioned officer nor to any pro¬ 
visional, probationary, or temporary offi¬ 
cer of the military or naval forces under 
the grade of major or lieutenant com¬ 
mander, who was honorably separated 
from the military or naval service prior 
to January 1, 1922: Provided, That ap¬ 
plications under this Act must be made 
within 1 year from the date of enact¬ 
ment.” 

I withheld my approval of S. 3257 and on 
June 26, 1935 set forth my reasons there¬ 
for in a memorandum reading in part as 
follows: 

“The legislative history of the World 
War Adjusted Compensation Act, as 
amended, indicates that in the framing of 
the original measure in 1924, the Congress 
gave careful consideration to this partic¬ 
ular subsection of the Act, provisional and 
temporary officers being considered pre¬ 
cisely the same as regular army or navy 
officers from the standpoint of enjoying 
the privileges and emoluments of the reg¬ 
ular commissioned service and therefore 
not entitled to be beneficiaries of adjusted 
service credit. The view which the Con¬ 
gress apparently took in this connection 
was that persons who held commissions in 
the Regular Army, Navy or Marine Corps, 
as was the case with provisional and tem¬ 
porary officers, may be said to have 
adopted service in the regular establish¬ 
ment as their life work, that being an offi¬ 
cer of the regular establishment, they 
would not return to a civil vocation at the 
conclusion of the war, and that therefore 
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there was no reason for paying them ad¬ 
justed compensation, the purpose of which 
was, in large part, to compensate civilians 
serving for the duration of the war for the 
loss they suffered during the period of 
military or naval service which in fact was 
an interruption to their ordinary voca¬ 
tion in private life. 

Of the nine groups excluded under the 
present law, the provisional officer group 
would be the first to be brought in should 
this bill become law. Moreover, each ad¬ 
justed service compensation proposal sub¬ 
mitted to date for executive approval has 
been vetoed both by myself and by my 
predecessors in office. It would, therefore, 
not be consistent now to extend approval 
to this liberalizing amendment.” 

My objections to S. 3257, set forth above, 
have equal application to the subject bill, 
S. 1040. Furthermore, this bill would not 
only provide for the same benefits to the 
same classes of persons as proposed by 
S. 3257, but would go much further and pro¬ 
vide that persons coming within the provi¬ 
sions of the bill shall be placed in the same 
status with all persons who served as emer¬ 
gency officers in the military or naval forces 
during the World War and shall be ex¬ 
tended the same benefits and privileges as 
are now or may hereafter be granted to said 
emergency officers. 

This bill is so broadly worded that it is 
extremely difficult to foresee what its com¬ 
plete effect would be, the complications that 
would arise in its administration, and the 
new or alleged inequalities that it would es¬ 
tablish. Provisional officers of the World 
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War have already had benefits and privi¬ 
leges under their contracts of service which 
were not accorded to emergency officers. 
Therefore, if provisional officers are granted 
the same benefits as emergency officers, as 
proposed by this bill, inequality in benefits 
as between the two groups would still exist. 

For the reasons stated above, and the fact 
that the War and Navy Departments and 
the Veterans’ Administration recommend 
that this bill be not approved. I do not feel 
justified in giving it my approval. 

FRANKLIN D. ROOSEVELT 
August 26, 1937. 

The purpose of paying to veterans compensa¬ 
tion, or the bonus, was, as the President stated 
“to compensate civilians serving for the dura¬ 
tion of the war, for the loss they suffered dur¬ 
ing the period of military or naval service, 
which, in fact, was an interruption to their or¬ 
dinary vocation in private life”. Appellant, at 
the opening of the War, was a civilian (Rec., 
p. 2). As such, he sought appointment in the 
Regular Army because, obviously, the Regular 
Army assured service at the front in France. 

The commission appellant obtained -was not a 
permanent one but only provisional (National 
Defense Act of 1916, ch. 134, Sec. 23; 39 Stat. 
181). This statute provided “that all appoint¬ 
ments of persons, other than graduates of the 
United States Military Academy, to the grade of 
Second Lieutenant in the Regular Army shall 
be provisional for a period of tw T o years”, at 
the close of which period of time the provi¬ 
sional appointment terminated unless the ap- 
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pointee obtained under appropriate regulations, 
a permanent commission. Appellant’s provi¬ 
sional commission as Second Lieutenant of No¬ 
vember 11, 1917 was superseded by his First 
Lieutenant provisional commission of April 11, 
1918, and the latter commission (Rec., p. 2), 
would ordinarily have expired two years later: 
but appellant, not having been returned from 
France until the summer of 1919, and desiring 
to resume his civilian life without delay, at once 
resigned his commission (Rec., p. 2). Had he 
chosen to remain in the army and become a pro¬ 
fessional soldier, his provisional commission 
would have been indefinitely extended beyond the 
two-year limitation provided in the National De¬ 
fense Act of 1916, because, by the Act of June 4, 
1920, ch. 227, 41 Stat. 759, Congress amended 
section 23 of the National Defense Act of 1916, 
as follows: “All laws providing that certain ap¬ 
pointments of officers shall be provisional for 
a period of time, are hereby appealed.” 

It is to be noted that this amendment did not 
revoke provisional commissions; it simply re¬ 
voked, or repealed, the two-year limitation upon 
provisional commissions. This is made clear 
bv the statement of Lieutenant-Colonel Munson 
of the Judge Advocate General’s Office of the 
War Department, before the Senate Committee 
on Military Affairs, on March 24, 1938, that 
“there are probably around 1500 provisional of¬ 
ficers still in the service” (Hearing before Com¬ 
mittee on Military Affairs, U. S. Senate, 75th 
Cong., p. 31, U. S. Gov. Printing Office, Wash. 
D. C. Mar. 24, 1938). Only the two-year period 
of limitation was abolished; and officers holding 
provisional commissions simply continued to 
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hold them until their connection with the service 
terminated by resignation, retirement, death or 
discharge. They received no new or permanent 
commissions to replace their provisional com¬ 
missions. And it was these officers who, in the 
words of the President, “may be said to have 
adopted service in the regular establishment as 
their life work, that being officers of the regular 
establishment, they would not return to a civil 
vocation at the conclusion of the war, and that 
therefore, there was no reason for paying them 
adjusted compensation" (supra, p. 10). 

There is no showing, either by fact or infer¬ 
ence, that appellant in 1917, by seeking and ob¬ 
taining a two-year appointment in the Regular 
Army, was adopting the military service as his 
life work; and certainly, the fact that, as soon 
as he was able to return from service overseas 
and his country no longer needed his services, 
lie surrendered his appointment even before its 
two-year period of limitation could have expired, 
is indisputable proof that he did not have, and 
never did have, the intention of becoming a 
professional soldier. He was, therefore, entitled 
to compensation, provided by the bonus statute, 
for the loss he suffered by the interruption to 
his ordinary vocation in private life. 

SECOND POINT. 

The disallowance of the bonus by the 
Secretary of War was a purely ministerial 
act, in regard to which no discretion was 
committed to him. 

The prayer in the petition is that a writ of 
mandamus be issued directing the Secretary of 
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War to perform, substantially in the words of 
the statute the acts required of him by Sections 
303 and 501, Chapter 157 of the World War Ad¬ 
justed Compensation Act of May 19, 1924 (43 
Stat. 124, 125). These were that, having received 
petitioner’s application, the Secretary of War 
be directed to transmit to the Director of the 
United States Veterans Bureau a certificate set¬ 
ting forth that a valid application had been re¬ 
ceived, that the applicant is a veteran, his name 
and address, date and place of birth and the 
amount of adjusted service credit, and for the 
issuance of a certificate of the benefits provided 
by the Act, known as an adjusted service cer¬ 
tificate (Roc., }). 3). 

The Secretary of War asserts that the appli¬ 
cation required him to make a determination 
whether the application was allowable and to 
make a construction of the statute in order to 
make that determination, and he claims that in 
construing the statute he had the right to exer¬ 
cise judgment and discretion; and, therefore, that 
the acts called for are not purely ministerial 
and not subject to mandamus. 

Of course, no judgment or discretion is al¬ 
lowed the Secretary of War by the World War 
Adjusted Compensation Act. The term veteran 
is clearly defined; and the acts required of the 
Secretary of War are enumerated and explicit. 
The fact that he took it upon himself to con¬ 
strue the present participle “holding” in the 
disallowance clause to mean the past tense 
“held”, does not render his decision impregnable 
to mandamus. 
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Roberts v. United States ex rel, Valen¬ 
tine , 176 r. S. 221, 2:n, 44 L. Ed. 
443, 446; 

Wilbur v. United States ex rel. Kadrie, 
281 U. S. 206, 218. 

In tlie Roberts case the United States Su¬ 
preme Court said, 176 U. S. at page 231: 

“Unless the writ of mandamus is to be¬ 
come practically valueless, and is to be re¬ 
fused even where a public officer is com¬ 
manded to do a particular act by virtue of 
a particular statute, this writ should be 
granted. Every statute to some extent re¬ 
quires construction by the public officer 
whose duties may be defined therein. Such 
officer must read the law, and he must there¬ 
fore, in a certain sense, construe it, in 
order to form a judgment from its language 
what duty he is directed by the statute to 
perform. But that does not necessarily and 
in all cases make the duty of the officer 
anything other than a purely ministerial 
one. If the law direct him to perform an 
act in regard to which no discretion is com¬ 
mitted to him and which, upon the facts 
existing, he is bound to perform, then that 
act is ministerial, although depending upon 
a statute which requires, in some degree, a 
construction of its language by the officer. 
Unless this be so, the value of this writ is 
very greatly impaired. Every executive of¬ 
ficer whose duty is plainly devolved upon 
him by statute might refuse to perform it, 
and when his refusal is brought before the 
court he might successfully plead that the 
performance of the duty involved the con¬ 
struction of a statute by him, and therefore, 
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it was not ministerial, and the court would 
on that account be powerless to give relief.” 

The disallowance clause (Sec. 202-b) of the 
Adjusted Compensation Act did not require any 
construction in this case. Appellant was a vet¬ 
eran ; his commission was provisional for a lim¬ 
ited time; he served only during the war years 
and returned to the civilian life which he had 
lived prior to the war; he was not holding a 
provisional commission when the bonus was 
enacted, although there was a large number of 
veterans who were at that time still holding 
their provisional commissions. Although the ap¬ 
plicable statute allowed the Secretary of War no 
exercise of judgment or discretion, the assump¬ 
tion and exercise of that power by the Secre¬ 
tary of War has resulted in a grave injustice 
which this Court in equity, as well as in law, 
should correct. This administrative officer has 
not only denied the just compensation to which 
appellant is entitled, but has in effect prepos¬ 
terously classified appellant as a professional 
soldier and applied to appellant a penalty im¬ 
posed upon aliens, conscientious objectors and 
those separated from the service in dishonor. 

THIRD POINT. 

The order of the District Court should be 
reversed and appellant should be granted the 
relief prayed for in his petition. 

Res pect fully submitted, 

PHILIP W. LOWRY, 
Appellant and Attorney in Person. 

October 14, 1938. 
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In the United States Court of Appeals 
for the District of Columbia 

April Term, 1938 


No. 7212 

Special Calendar 

Philip W. Lowry, appellant 

v. 

Harry H. Woodring, Secretary of War 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 
STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR HARRY H. WOODRING, SECRETARY OF WAR, 

APPELLEE 

STATEMENT 

Appellant, during the period November 11,1917, 
to August 12,1919, served in the Regular Army of 
the United States, first, under a commission as Pro¬ 
visional Second Lieutenant of Infantry and later 
under a commission as First Lieutenant. A 
portion of this service was overseas service. His 
resignation as Provisional First Lieutenant was 
accepted August 12,1919 (Petition, R. 2). 

104864—38-1 (1) 
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Claiming under the World War Adjusted Com¬ 
pensation Act of May 19,1924, c. 157, 43 Stat. 121, 
38 U. S. Code 591 et seq., in May 1925, petitioner 
made application to the Secretary of War for ad¬ 
justed service compensation based on the above 
service in the army. This application was disal¬ 
lowed in June 1925 (Petition, R. 2, 3). 

Asserting that this action was in disregard of the 
Act, appellant sought in the Court below a writ of 
mandamus requiring the appellee Secretaiy of War 
to issue him an adjusted service certificate (Peti¬ 
tion R. 3). 

To this petition, the Secretary answered asserting 
that appellant, petitioner below’, was not entitled 
to such certificate and that the Secretary of War's 
denial of his application therefor was correct, since 
appellant came under the provisions of subsection 
(b) of section 202 of the Act (38 United States 
Code 602) which excluded him from the benefits of 
the Act, because he held and served under provi¬ 
sional commissions (R. 5). 

The answer also asserted that the action of the 
Secretary of War was the result of the exercise 
of judgment and discretion in a matter committed 
to him under the law and that such action so taken 
could not be reviewed in a proceeding in mandamus 
(R. 6). 

Appellant filed a Plea and Traverse which did 
not add to the material facts, but reiterated them 
(R. 7-9). A demurrer to that pleading was filed 
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by the Secretary of War, alleging the plea and 
traverse to be bad in substance (R. 10). 

The demurrer was sustained and the petition dis¬ 
missed (R. 11). 

THE STATUTE INVOLVED 

The Statute involved is the World War Adjusted 
Compensation Act of May 19, 1924, c. 157, 43 Stat. 
121, 38 U. S. Code, See. 591 et seq. The parts of 
that Act pertinent here are: 

Sec. 2,38 U. S. Code 592: “As used in this 
chapter— 

“ (a) The term ‘veteran’ includes any 
individual, a member of the military or 
naval forces of the United States at any 
time after April 5,1917, and before Novem¬ 
ber 12, 1918; but does not include (1) any 
individual at any time during such period or 
thereafter separated from such forces under 
other than honorable conditions, (2) any 
conscientious objector who performed no 
military duty whatever or refused to wear 
the uniform, or (3) any alien at any time 
during such period or thereafter discharged 
from the military or naval forces on account 
of his alienage; 

“(b) The term ‘oversea service’ means 
service on shore in Europe or Asia, exclusive 
of China, Japan, and the Philippine Is¬ 
lands; and service afloat, not on receiving 
ships; including in either case the period 
from the date of embarkation for such serv¬ 
ice to the date of disembarkation on return 
from such service, both dates inclusive; 
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“(c) The term ‘home service’ means all 
service not oversea service; 

“(d The term ‘adjusted service credit’ 
means the amount of the credit computed 
under the provisions of Part II; and 
“(e) The term ‘person’ includes a part¬ 
nership, corporation, or association as well 
as an individual.” 

Sec. 201, 38 U. S. Code 601: “The amount 
of adjusted service credit shall be computed 
by allowing the following sums for each day 
of active service, in excess of sixty days, in 
the military or naval forces of the United 
States after April 5,1917, and before July l y 
1919, as shown by the service or other record 
of the veteran: $1.25 for each day of over¬ 
sea service, and $1 for each day of home 
service; but the amount of the credit of a 
veteran who performed no oversea service 
shall not exceed $500, and the amount of the 
credit of a veteran who performed any over¬ 
sea service shall not exceed $625.” 

Sec. 202 (b) 38 U. S. Code 602: “In com¬ 
puting the adjusted service credit no allow¬ 
ance shall be made to— 

“(b) Any individual holding a perma¬ 
nent or provisional commission or perma¬ 
nent or acting warrant in any branch of the 
military or naval forces, or (while holding 
such commission or warrant) serving under 
a temporary commission in a higher grade— 
in each case for the period of service under 
such commission or warrant or in such 
higher grade after the accrual of the right to* 
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pay thereunder. This subdivision shall not 
apply to any noncommissioned officer. ’ ’ 

Sec. 302, 38 U. S. Code 612: “(a) A vet¬ 
eran may receive the benefits to which he is 
entitled by filing an application claiming the 
benefits of this chapter with the Secretary 
of War, if he is serving in, or his last serv¬ 
ice was with, the military forces; or with 
the Secretary of the Navy, if he is serving 
in, or his last service was with the naval 
forces. 

“(b) Such application shall be made on 
or before January 1, 1928, and if not made 
on or before such date shall be held void. 

“(c) An application shall be made (1) 
personally by the veteran, or (2) in case 
physical or mental incapacity prevents the 
making of a personal application, then by 
such representative of the veteran and in 
such manner as the Secretary of War and 
the Secretary of the Navy shall jointly by 
regulation prescribe. An application made 
by a representative other than one author¬ 
ized by any such regulation shall be held 
void. 

“(d) The Secretary of War and the Sec¬ 
retary of the Navy shall jointly make any 
regulations necessary to the efficient admin¬ 
istration of the provisions of this section.” 

Sec. 303, 38 U. S. Code 613: “ (a) As soon 
as practicable after the receipt of a valid 
application the Secretary of War or the Sec¬ 
retary of the Navy, as the case may be, shall 
transmit to the Director of the United States 
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Veterans’ Bureau (hereinafter in this chap¬ 
ter referred to as the “director”) the appli¬ 
cation and a certificate setting forth— 

(1) That the applicant is a veteran; 

(2) Ilis name and address; 

(2) The date and place of his birth; and 
(4) The amount of ids adjusted service 
credit together with the facts of record in 
his department upon which such above con¬ 
clusions are based. 

(b) Upon receipt of such certificate the 
director shall proceed to extend to the vet¬ 
eran the benefits provided for in Part IV or 
V of this chapter.” 1 

Sec. 20.”, 28 U. S. Code til5: “The Secre¬ 
tary of War and the Secretary of the Xavv 
* « •> 

shall ascertain the individuals who are vet¬ 
erans as defined in section '>92 of this title, 

and. as to each veteran, the number of da vs 

* 

of oversea service, and of home service, as 
defined in section ">92 of this title, for which 
lie is entitled to receive adjusted service 
credit, and their findings shall not lx* subject 
to review by tin* (Jenernl Accounting Office, 
and payments made by disbursing officers of 
the l nited States Veterans’ Bureau made 
in accordance with such findings shall be 
passed to their credit.” 

1 A' amended ly I !u- Ad of .Inly .*5. ISL'G. 7.“>]. Sec. '2. 
H Slat. the ■ iTtilicalc of tin* Sec ret a rv of War was to 
set forth (1) That a valid application has hern received: 
(-) That t!v applicant is a veteran: i<‘») Hi-, name and 
address: ( !) 5 lie date and place of his Inrth: and (.“>) The 
amount of his adjusted service credit. 
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ARGUMENT 

I 

The appellant is not entitled to the benefits of the World 
War Adjusted Compensation Act but is expressly ex¬ 
cluded therefrom since he served in the Army under 
provisional commissions 

The sole question in this ease is whether appel¬ 
lant conies within the purview of the World War 
Adjusted Compensation Act. of May 19, 1924, e. 
157. 42 Slat. 121, 38 U. S. Code 591 et seq. 

That act provided for allowance of adjusted serv¬ 
ice credit to veterans of the World War as defined 
therein (Sec. 2. 8S C. S. Code 592) upon specified 
bases, according to tin* service performed, overseas 
or home. Sec. 201, 38 U. S. Code 001. 

Application for the benefits conferred by the act 
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adjusted service credit. That section, so far as 
material here, is as follows: 

In computing the adjusted service credit, 
no allowance shall be made to (b) any indi¬ 
vidual holding a permanent or provisional 
commission or permanent or acting warrant 
in any branch of the militarv or naval forces, 
or (while holding such commission or war¬ 
rant) serving under a temporary commis¬ 
sion in a higher grade—in each case for the 
period of service under such commission or 
warrant or in such higher grade after the 
accrual of the right to pay thereunder. This 
subdivision shall not apply to any noncom¬ 
missioned officer. 

Now, we stress that there is no question that 
appellant served in the army under provisional com¬ 
missions. Hence we assert that he is barred from 
the benefits of the act under subsection (b). 

But appellant’s contention appears to be that in¬ 
asmuch as he was not “holding” a commission when 
the act became effective (May 19, 1924), lie having 
resigned in August 1919, the exception does not 
apply to him. 

The fallacy of this is demonstrated by the fact 
that at the time when the act became effective, there 
was none holding a provisional commission. 

The act of June 4,1920, c. 227, 41 Stat. 759, which 
amended the National Defense Act of June 3,1916, 
provided in Sec. 23, p. 771, that section 23 of the 
National Defense Act be amended “bv striking out 
the same and inserting * * * in lieu thereof 
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All laws providing that certain appoint¬ 
ments of officers shall be provisional for a 
period of time are hereby repealed. 2 

Since there were no officers “holding” provi¬ 
sional commissions when the World War Adjusted 
Compensation Act became effective, it is clear that 
Congress in enacting subsection (b) of Section 202, 
used the word “holding” as referring to the period 
during which the service in the army (in this case) 
was performed and for which period of service, as 
to those not excepted, benefits were to be allowed. 
Otherwise, the language of the subsection is mean¬ 
ingless and can have no field of operation so far as 
the part which specifies provisional commissions. 

Appellant makes a labored attempt to show that 
there are still provisional officers in the Regular 
Army, at this date, by arguing that the repeal by the 
Act of June 4, 1920, supra, “of all laws providing 
that certain appointments of officers shall be provi¬ 
sional for a period of time” “did not revoke provi¬ 
sional commissions; it simply revoked, or repealed, 
the two-year limitation upon provisional commis¬ 
sions.” (Brief for Appellant, p. 13.) How a com¬ 
mission can remain “provisional” after the Con¬ 
gress has expressly declared in that Act that laws 
respecting provisional appointments are repealed is 
not explained, and is not capable of explanation. 

-The National Defense Act provided in Section 23 that 
thereafter all appointments of others than West Point grad¬ 
uates to the grade of second lieutenant in the regular army 
should be provisional for two years. 39 Stat. at page 181. 


104.SG4—3S-2 
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An effort is made to show that Lieut. Col. Munson 
of the War Department so testified before a com¬ 
mittee of the Senate, when he said that “ there are 
probably around 1,500 provisional officers still in 
the service,” but obviously Lieut. Col. Munson (who 
is associated in the defense of this case) was re¬ 
ferring to the origin of officers who had been pro¬ 
visional officers, just as he might have referred to 
National Guard, or Military Academy officers by 
their origin, rather than by their present status. 
Appellant fails to quote the same witness in the 
same page (p. 31) where he stated: 

He (i. e., the former provisional officer) 
is a regular to all intents and purposes from 
June 4, 1920. 

Appellant apparently does not see to what ab¬ 
surdities his argument leads. For example—By 
the Act of December 17, 1919 (41 Stat. 367) the 
widows of officers “holding permanent or provi¬ 
sional commissions in the Regular Army” receive 
6 months pay. According to appellant, a deceased 
man would not be “holding” a commission but, 
like appellant, he would be one who had held a pro¬ 
visional commission and so his widow would not be 
entitled to the benefits of the Act. 

Appellant also fails to point out that the use of 
the present participle as applicable to a state of 
facts long since in the past, when the World War 
Adjusted Compensation Act became law, on May 19, 
1924, was not peculiar to Section 202 (b) of the 
Act. In Section 202 (e) the Congress referred, in 





11 


1924, to a commissioned or warrant officer “ per¬ 
forming” home service not with troops. The only 
sensible construction of that provision was that it 
referred to the World War period. No one could 
be “performing” home service, for purposes of ad¬ 
justed compensation, in 1924, for, in order to be 
compensable, service must have been performed be¬ 
fore July 1,1919, by the provisions of Section 201. 

There is no canon against using common sense in 
construing laws as saying what they obviously 
mean. RoscJicn v. Ward 279 U. S. 337,339. The in¬ 
tention of the legislature must govern in the con¬ 
struction of statutes and thev are not to be con- 
strued so strictly as to defeat the obvious intention 
of the legislature. Johnson v. Southern Pacific Co., 
196 U. S. 1,17,18. The construction which should 
be adopted is that which best harmonizes with the 
context and most fully promotes the policy and ob¬ 
jects of the legislature. Ash Sheep Co. v. TJ. S., 
252 U. S. 159, 170. 

In the light of the foregoing considerations, we 
think that the provisions of subsection (b) of Sec¬ 
tion 202 clearly apply to a case such as presented 
by petitioner, and that the Secretary’s disallowance 
of the application was warranted and, indeed, re¬ 
quired. 

There has been no judicial determination of this 
point, but the War Department has consistently 
applied the statute as in the instant ease. 

The familiar rule is that a construction of a stat¬ 
ute made by the head of a department charged with 
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the administration and application of it, is entitled 
to great weight and will not be disturbed except for 
cogent reasons. U. S. v. Hammers, 221 U. S. 220; 
Logan v. Davis, 233 U. S. 613, 627; La Roque v. 
U. S., 239 U. S. 62, 64; McLaren v. Fleischer, 
256 U. S. 477, 481. 

The construction thus given to the statute is sup¬ 
ported by subsequent legislative proceedings. 

In the 74th Congress, S. 3257 was passed which 
amended subsection (b) of Section 202, to read as 
follows: 

This subdivision shall not apply to any 
noncommissioned officer nor to any provi¬ 
sional, probationary, or temporary officer of 
the militarv or naval forces under the grade 
of major or lieutenant commander, who was 
honorably separated from the military or 
naval service prior to January 1,1922: Pro¬ 
vided, That applications under this Act must 
be made within 1 year from the date of 
enactment. 

This was vetoed by the President, June 26, 1936. 
Thereafter the 75th Congress passed S. 1040 which 
placed provisional officers of the World War in the 
same status with emergency officers of the World 
War and extended to them the same benefits as 
were given to emergency officers. 3 This, too, was 

3 Emergency officers may be defined as those officers whose 
permanent retention on the active list or on the retired list, 
is not contemplated by existing law. See Section 101 of the 
National Defense Act of June 3, 1916, c. 134, 39 Stat. at 
page 208. 
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vetoed. The veto message of the President, dated 
August 26,1937, is as follows: 

I have withheld approval of S. 1040, An 
Act placing provisional officers of the World 
War in the same status with emergency 
officers of the World War and extending to 
them the same benefits and privileges as are 
now or may hereafter be provided by law, 
orders, and regulations for said emergency 
officers, and for other purposes, for the 
following reasons: 

This bill reads as follows: 

“That all persons who served as provi¬ 
sional officers in the Army, Navy, or Marine 
Corps of the United States during the 
World War, or who were appointed to com¬ 
missioned or warrant grades or ranks in the 
Navy from civil life, or who entered the 
Navy from civil life and who were promoted 
to commissioned or warrant grades or ranks 
subsequent to April 6, 1917, and were hon¬ 
orably separated from such service prior to 
December 31, 1921, are hereby placed in the 
same status with all persons who served as 
emergency officers in the Army, Navy, or 
Marine Corps of the United States during 
the World War and extended the same bene¬ 
fits and privileges as are now or may here¬ 
after be provided by law, orders, and regu¬ 
lations for said emergency officers: Pro¬ 
vided, That application under this Act for 
benefits and privileges must be made within 
one year after the passage of this Act: And 
provided further, That the provisions of this 
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Act shall not be extended to those provi¬ 
sional officers retired under Regular Army 
retirement law. 

“Sec. 2. That all Acts and parts of Acts in 
conflict with or inconsistent with the provi¬ 
sions of this Act are hereby repealed.” 

The principal result of this bill, if ap¬ 
proved, would be that it would, in effect, 
amend Section 202 (b) of the World War 
Adjusted Compensation Act, as amended, 
which reads as follows: 

“In computing the adjusted service credit 
no allowance shall be made to * * * (b) 

Any individual holding a permanent or pro¬ 
visional commission or permanent or acting 
warrant in any branch of the military or 
naval forces, or (while holding such com¬ 
mission or warrant) serving under a tem¬ 
porary commission in a higher grade, in each 
case for the period of service under such 
commission or warrant or in such higher 
grade after the accrual of the right to pay 
thereunder. This subdivision shall not ap¬ 
ply to any noncommissioned officer: * * 

During the closing days of the 74th Con¬ 
gress, the Congress passed S. 3257 to change 
the last sentence of said Section 202 (b), 
quoted above, to read as follows: 

“This subdivision shall not apply to any 
noncommissioned officer nor to any provi¬ 
sional, probationary, or temporary officer of 
the military or naval forces under the grade 
of major or lieutenant commander, who was 
honorably separated from the military or 
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naval service prior to January 1,1922: Pro¬ 
vided, That applications under this Act must 
be made within 1 year from the date of 
enactment.” 

I withheld my approval of S. 3257 and on 
June 26, 1935, set forth my reasons therefor 
in a memorandum reading in part as fol¬ 
lows : 

“The legislative history of the World War 
Adjusted Compensation Act, as amended, 
indicates that in the framing of the original 
measure in 1924, the Congress gave careful 
consideration to this particular subsection 
of the Act, provisional and temporary offi¬ 
cers being considered precisely the same as 
regular army or navy officers from the stand¬ 
point of enjoying the privileges and emolu¬ 
ments of the regular commissioned service 
and therefore not entitled to be beneficiaries 
of adjusted service credit. The view which 
the Congress apparently took in this con¬ 
nection was that persons who held commis¬ 
sions in the Regular Army, Navy, or Marine 
Corps, as was the case with provisional and 
temporary officers, may be said to have 
adopted service in the regular establishment 
as their life work, that being an officer of the 
regular establishment, they would not re¬ 
turn to a civil vocation at the conclusion of 
the war, and that therefore there was no 
reason for paying them adjusted compensa¬ 
tion, the purpose of which was, in large part, 
to compensate civilians serving for the dura¬ 
tion of the war for the loss they suffered 
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during the period of military or naval serv¬ 
ice which in fact was an interruption to their 
ordinary vocation in private life. 

“Of the nine groups excluded under the 
present law, the provisional officer group 
would be the first to be brought in should 
this bill become law. Moreover, each ad¬ 
justed service compensation proposal sub¬ 
mitted to date for executive approval has 
been vetoed both by myself and by my pred¬ 
ecessors in office. It would, therefore, not 
be consistent now* to extend approval to this 
liberalizing amendment.” 

My objections to S. 3257, set forth above, 
have equal application to the subject bill, S. 
1040. Furthermore, this bill would not only 
provide for the same benefits to the same 
classes of persons as proposed by S. 3257, 
but would go much further and provide that 
persons coming within the provisions of the 
bill shall be placed in the same status with 
all persons who served as emergency officers 
in the military or naval forces during the 
World War and shall be extended the same 
benefits and privileges as are now or may 
hereafter be granted to said emergency 
officers. 

This bill is so broadlv worded that it is 
extremely difficult to foresee what its com¬ 
plete effect would be, the complications that 
would arise in its administration, and the 
new or alleged inequalities that it would es¬ 
tablish. Provisional officers of the World 
War have already had benefits and privi- 


17 


leges under their contracts of service which 
were not accorded to emergency officers. 
Therefore, if provisional officers are granted 
the same benefits as emergency officers, as 
proposed by this bill, inequality in benefits 
as between the two groups would still exist. 

For the reasons stated above, and the fact 
that the War and Navy Departments and 
the Veterans’ Administration recommend 
that this bill be not approved, I do not feel 
justified in giving it my approval. 

Franklin D. Roosevelt 
August 26,1937. 

In view of the foregoing, we may confidently 
assert that these proposed measures constitute a 
recognition by Congress that the existing legisla¬ 
tion did not cover provisional officers so far as con¬ 
ferring adjusted compensation benefits was con¬ 
cerned, and that they were within the exceptions of 
Section 202 (b): in other words, a legislative con¬ 
struction of that subsection. U. S. v. Freeman, 
3 How. 556, 564; Cope v. Cope, 137 U. S. 682, 688; 
U. S. v. Huggett, 40 Fed. 636,643. 

Ill 

The action of the Secretary of War in disallowing peti¬ 
tioner’s application was the result of the exercise of 
judgment and discretion in a matter committed to 
him by the Congress and hence is not reviewable in a 
proceeding in mandamus 

When petitioner’s application was presented to 
the Secretary of War, it became his duty to deter¬ 
mine whether it was allowable under the applicable 
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ordinary vocation in private life. 
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mitted to date for executive approval has 
been vetoed both by myself and by my pred¬ 
ecessors in office. It would, therefore, not 
be consistent now to extend approval to this 
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have equal application to the subject bill, S. 
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provide for the same benefits to the same 
classes of persons as proposed by S. 3257, 
but would go much further and provide that 
persons coming within the provisions of the 
bill shall be placed in the same status with 
all persons who served as emergency officers 
in the military or naval forces during the 
World War and shall be extended the same 
benefits and privileges as are now or may 
hereafter be granted to said emergency 
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would arise in its administration, and the 
new or alleged inequalities that it would es¬ 
tablish. Provisional officers of the World 
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leges under their contracts of service which, 
were not accorded to emergency officers. 
Therefore, if provisional officers are granted 
the same benefits as emergency officers, as 
proposed by this bill, inequality in benefits 
as between the two groups would still exist. 

For the reasons stated above, and the fact 
that the War and Navy Departments and 
the Veterans* Administration recommend 
that this bill be not approved, I do not feel 
justified in giving it my approval. 

Franklin D. Roosevelt 
August 26,1937. 

In view of the foregoing, we may confidently 
assert that these proposed measures constitute a 
recognition by Congress that the existing legisla¬ 
tion did not cover provisional officers so far as con¬ 
ferring adjusted compensation benefits was con¬ 
cerned, and that they were within the exceptions of 
Section 202 (b): in other words, a legislative con¬ 
struction of that subsection. U. S. v. Freeman, 
3 How. 556, 564; Cope v. Cope, 137 U. S. 682, 688; 
U. S. v. Huggett, 40 Fed. 636,643. 

Ill 

The action of the Secretary of War in disallowing peti¬ 
tioner’s application was the result of the exercise of 
judgment and discretion in a matter committed to 
him by the Congress and hence is not reviewable in a 
proceeding in mandamus 

When petitioner’s application was presented to 
the Secretary of War, it became his duty to deter¬ 
mine whether it was allowable under the applicable 





18 


law; to determine that, resort to the statute was 
necessary and the construction and application of 
the statute was required. That called for the exer¬ 
cise of judgment and discretion. That his deter¬ 
mination was not arbitrary or capricious is clear 
from what has been set forth herein. In such case, 
his decision is impregnable to mandamus. Ness v. 
Fisher, 223 U. S. 683, 691; Alaska Smokeless Coal 
Co. v. Lane; 250 U. S. 549, 555; Hall v. Payne, 
254 U. S. 343,348. 

Appellant’s contention that the disallowance of 
adjusted compensation by the Secretary of War is 
a purely ministerial act is refuted by two Sections 
of the Act. These sections are Sections 305 and 310, 
38 U. S. Code 615, 620, reading, respectively, as 
follows: 

Sec. 305. Immediately upon the enact¬ 
ment of this Act the Secretary of War and 
the Secretary of the Navy shall ascertain the 
individuals who are veterans as defined in 
section 2, and, as to each veteran, the num¬ 
ber of days of oversea service and of home 
service, as defined in section 2, for which he 
is entitled to receive adjusted service credit, 
and their findings shall not be subject to re¬ 
view by the General Accounting Office, and 
payments made by disbursing officers of the 
United States Veterans’ Bureau made in ac¬ 
cordance with such findings shall be passed 
to their credit. 

Sec. 310. The decisions of the Secretary of 
War, the Secretary of the Navy, and the Di- 
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rector, on all matters within their respective 
jurisdictions under the provisions of this Act 
(except the duties vested in them by Title 
VII) shall be final and conclusive. 

He might also have noted the significant amend¬ 
ment of Section 303 (a) and of Section 605 (a), 
by the Act of July 3, 1926 (44 Stat. 829), under 
which the Secretary of War, in certifying “that a 
valid application has been received” need no longer 
set forth the facts of record upon which his con¬ 
clusion was based. The Comptroller General rec¬ 
ognizes the exclusive jurisdiction of the Secretary 
of War to determine who is a “veteran,” even 
though he may disagree with the result reached. 
(See 18 Comp. Gen. 193.) 

CONCLUSION 

It is respectfully submitted that judgment be¬ 
low was right and should be affirmed. 

David A. Pine, 

United States Attorney, 

Harry L. Underwood, 
Assistant United States Attorney, 

Lt. Col. F. G. Munson, 
Judge Advocate General 7 s Department, 

Attorneys for Appellee. 
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